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Switzerland on track with
implementation of AEOI
Rolf Wüthrich and Noëmi Kunz-Schenk of burckhardt track transparency developments in Switzerland, focusing on
the adoption and implementation of automatic exchange of information (AEOI).

C

ross-border tax evasion shall be prevented with the help of
the new OECD global standard for the AEOI. Switzerland
welcomes the AEOI and has declared its intention to adopt
it. The new rules stand for fair competition between financial centres, as these regulations apply to all adopting states (currently
nearly 100), and are an important instrument in international
efforts to combat tax evasion.
The legal grounds for the implementation of the AEOI were
approved in a vote of the Swiss Federal Assembly in December
2015 and will enter into force on January 1 2017. In 2018,
Switzerland will be ready to exchange data relating to the year
2017.

Signing of new declarations on AEOI
Until the end of February 2016, Switzerland has signed joint declarations on the introduction of the AEOI on a reciprocal basis
with Australia, Jersey, Guernsey, Isle of Man, Iceland, Norway,
Japan, Canada and South Korea and has concluded an agreement
with the European Union (28 countries) for the introduction of
the AEOI.
On January 27 2016 Switzerland also signed the Multilateral
Competent Authority Agreement (MCAA) for the automatic
exchange of the CbC reports as part of its continuing efforts to
boost transparency. For FATCA purposes, Switzerland implemented a model 2 intergovernmental agreement (IGA) in 2014.
Negotiations on a new FATCA agreement are still in progress.
Unlike the current FATCA agreement, the new FATCA agreement
shall contain provisions for the automatic exchange of information
between the tax authorities of the USA and Switzerland.
This article focuses on the new rules between the EU member
states and Switzerland on the automatic exchange of financial
account information to improve international tax compliance. It
will give an overview of the rules agreed on between the EU member states and Switzerland applicable as of January 1 2017, especially on the rules applicable to the AEOI and on the exchange of
information upon request.

AEOI with EU member states
Step forward in the fight against tax fraud and tax evasion
On May 27 2015 the EU and Switzerland signed an amending
protocol (the Amending Protocol) to the agreement between the
European Community and Switzerland providing for measures
equivalent to those laid down in Council Directive 2003/48/EC
on taxation of savings income in the form of interest payments
(hereafter the Savings Agreement).
To start, the Amending Protocol renames the Savings
Agreement as the ‘Agreement between the European Union and
the Swiss Confederation on the automatic exchange of financial
account information to improve international tax compliance’
(hereafter, the TC Agreement). Secondly, the Savings Agreement
is transformed by the Amending Protocol into an agreement on
automatic exchange of financial account information based on the
global standard. The OECD’s AEOI standard has been included in
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full in the TC Agreement and it also takes into account the provisions of the amending Directive 2014/107/EU. The TC
Agreement, ensuring that EU residents will no longer be able to
hide income in Switzerland and Swiss residents will no longer be
able to hide income in the EU, is considered a significant step forward in the fight to combat tax fraud and tax evasion.

Declarations of the New Protocol
The Amending Protocol contains four joint declarations as well as
one declaration by Switzerland:

www.internationaltaxreview.com

March 2016

1

Special features | Switzerland

• Dividends, interest and royalty payments between related companies.
With respect to dividends, interest and royalties, the TC
Agreement previews the same exemption from source state taxation as included in the Savings Agreement. Existing double taxation agreements between Switzerland and the member states which
provide for a more favourable taxation treatment of dividends,
interest and royalty payments shall remain unaffected.
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• Joint declaration on entry into force of Amending Protocol:
The parties expect that the ratification process in the countries
involved will be fulfilled in time to enable the Amending
Protocol to enter into force on January 1 2017;
• Joint declaration on the TC Agreement and its annexes: For the
implementation of the TC Agreement and its annexes, the
Commentaries to the OECD Model Competent Authority
Agreement and Common Reporting Standard (CRS) shall be a
source of illustration or interpretation to ensure consistency in
application;
• Joint declaration on Article 5 of the TC Agreement: For the
exchange of information upon request, the commentary to
Article 26 of the OECD Model Tax Convention on Income and
on Capital shall be a source of interpretation;
• Joint declaration on Section III (A) of annex I of the TC
Agreement: The parties will examine the practical relevance of
Section III (A) of annex I which provides that pre-existing cash
value insurance contracts and annuity contracts are not required
to be reviewed, identified or reported, provided the reporting
financial institution is effectively prevented by law from selling
such contracts to residents of a reportable jurisdiction; and
• Declaration of Switzerland on Article 5 of the TC Agreement:
Switzerland will not exchange information in relation to a
request based on data obtained illegally. The European
Commission took note of the Swiss position.

Timing and scope
The TC Agreement replaces the Savings Agreement that has been
in force since 2005; the old agreement will still be in force until
December 31 2016. From January 1 2017, financial institutions in
the EU and Switzerland will commence their due diligence procedures envisaged under the TC Agreement to identify customers
who are reportable persons (for Switzerland – residents of any EU
member state; and for EU member states – residents of
Switzerland). By September 2018, the first sets of data shall be
exchanged, provided the approval process is completed on time in
Switzerland and in the EU. The TC Agreement is applicable in
Switzerland with regard to all 28 EU member states.
The TC Agreement mainly regulates the following three items:
• The AEOI according to the OECD standard;
• The exchange of information upon request; and
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Under the TC Agreement, the authorities of Switzerland and the
EU member states, respectively, will annually exchange on an automatic basis reportable accounts as described in the TC Agreement.
The applicable reporting and due diligence rules for such exchange
of information process are defined in detail in the annexes I and II
to the TC Agreement. The annex I contains the CRS, the general
due diligence requirements, due diligence rules for pre-existing
individual accounts and for new individual accounts, due diligence
rules for pre-existing entity accounts and for new entity accounts,
special due diligence rules, terms and implementation rules. The
annex II contains complementary reporting and due diligence
rules for financial account information (change in circumstances,
self-certification for new entity accounts, residence of financial
institutions, account maintenance, trusts as passive non-financial
entities, address of entity’s principal office).
Simplified, a reportable account means an account held with a
reporting entity in an EU member state or in Switzerland, as the context requires, provided it has been identified as such pursuant to due
diligence procedures, consistent with annexes I and II. The information to be exchanged with respect to a reportable account includes:
a) name, address, tax identification number (TIN) and date and
place of birth (in the case of an individual) of each reportable
person that is an account-holder and, in the case of any entity as
account-holder that, after application of due diligence procedures, is identified as having one or more controlling persons
that is a reportable person, the name, address, and TIN of the
entity and the name, address, TIN and date and place of birth
of each reportable person;
b) account number (or functional equivalent in the absence of
account number);
c) name and identifying number (if any) of reporting financial
institution;
d) account balance or value (including, in the case of a cash value
insurance contract or annuity contract, the cash value or surrender value) as of the end of the relevant calendar year or other
reporting period or, if the account was closed during such year
or period, the closure of the account;
e) in case of any custodial account: (i) total gross amount of interest, total gross amount of dividends, and total gross amount of
other income generated with respect to the assets held in the
account, in each case paid or credited to the account (or with
respect to the account) during the calendar year or other appropriate reporting period; and (ii) total gross proceeds from the
sale or redemption of financial assets paid or credited to the
account during the calendar year or other appropriate reporting
period with respect to which the reporting financial institution
acted as a custodian, broker, nominee, or otherwise as an agent
for the account-holder;
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f) in the case of any depository account the total gross amount of
interest paid or credited to the account during the calendar year
or other appropriate reporting period; and
g) in the case of any account other than a custodial account or a
depository account, the total gross amount paid or credited to
the account-holder with respect to the account during the calendar year or other appropriate reporting period with respect to
which the reporting financial institution is the obligor or
debtor, including the aggregate amount of any redemption payments made to the account-holder during the calendar year or
other appropriate reporting period.

Exchange of information upon request
Notwithstanding the AEOI under the TC Agreement and any
other agreement providing for information exchange upon
request, the authorities of Switzerland or of the EU member states
can, under the TC Agreement, exchange information upon request
as is foreseeably relevant for carrying out the TC Agreement or for
the administration or enforcement of the domestic laws concerning
taxes of every kind and description imposed on behalf of
Switzerland or any EU member state, in so far as the taxation
under such domestic laws is not contrary to an applicable double
taxation agreement between Switzerland and the EU member state
concerned.
The exchange of information upon request is supplemented
by a protocol (Protocol to the Agreement between the
European Union and the Swiss Confederation on the automatic
exchange of financial account information to improve international tax compliance) which describes, in line with the OECD
commentary, the requirements for the exchange of information
upon request.

Confidentiality, data protection and possibility of information
transmission
Any information obtained under the TC Agreement shall be treated as confidential and protected in the same manner as information
obtained under the domestic law of a jurisdiction and, to the extent
necessary for the protection of personal data, in accordance with
the applicable domestic law. Such information shall be disclosed
only to persons or authorities concerned with the assessment, collection or recovery of, the enforcement or prosecution in respect
of, or the determination of appeals in relation to taxes of that jurisdiction, or the oversight of these.
However, under the TC Agreement information received by an
EU member state or by Switzerland may be used for other purposes when such information may so be used under the laws of the
supplying jurisdiction and the authorities of that jurisdiction
authorise such use. Information provided by a EU member state or
Switzerland to Switzerland or a EU member state may be transmitted by the latter to a third jurisdiction (being another EU member
state), subject to prior authorisation by the authority of the firstmentioned jurisdiction, from which the information originated.
Information provided by one EU member state to another EU
member state under its applicable law implementing Council
Directive 2011/16/EU on administrative cooperation in the field
of taxation may be transmitted to Switzerland subject to prior
authorisation by the authorities of the EU member state from
which the information originated.
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Amendments
The TC Agreement stipulates that the parties shall consult each
other when an important change is adopted at OECD level to any
of the elements of the global standard or to improve the technical
functioning of the TC Agreement or to assess and reflect other
international developments.
Where one party has implemented a change to the global
standard, adopted by the OECD, and wishes to make a corresponding change to the annexes to the TC Agreement, it shall
notify the other party thereof. Where the parties reach an agreement on the change to be made, and for the period of time necessary for implementation of the change by a formal amendment
of the TC Agreement, the party that requested the change may
provisionally apply the revised version of the annexes, as
endorsed, as of January 1 of the year following the conclusion of
the procedure.
A party is considered as having implemented a change, adopted
by the OECD, to the global standard:
i) For EU member states: when the change has been incorporated
in Council Directive 2011/16/EU on administrative cooperation in the field of taxation; and
ii) For Switzerland: when the change has been incorporated in an
agreement with a third state or into domestic legislation.

On track with implementation of AEOI
The legal grounds for the introduction of the AEOI (the administrative assistance convention, the MCAA and the Bill for a Federal
Act on the international automatic exchange of information in tax
matters) were submitted to the Swiss Federal Assembly for
approval in June 2015. The three Bills were passed in the final vote
in December 2015 and should come into force on January 1 2017.
Switzerland is on track and will be ready to exchange 2017 data
during 2018.
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